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Same-Sex Marriage and Public School Curricula: 
Reflections on Preserving the Rights of Parents 
to Direct the Education of their Children 
Charles J. Russo1
“Therefore a man shall leave his father and his mother and 
be joined to his wife, and the two shall become one flesh.”2
 As reflected in the preceding passage from the Bible, since the earliest days of the 
Judaeo-Christian era, with Judaism leading the way as the first major religion to include 
monogamy as part of its fundamental tenets,3 marriage has traditionally been defined as a 
union between one man and one woman.4 Moreover, even though such practices as 
polygamy, polyandry, and open marriage have occasionally been in vogue,5until recently, 
there has been little serious discussion of the possibility of marriage between two 
members of the same sex, commonly referred to as same-sex marriage. Yet, spurred by 
social and judicial6 activists, talk of “same-sex marriage” has been wide-spread in recent 
years, especially in academic journals, the popular press, and media. 
 At the outset, it is important to address two delimitations. First, in supporting 
what is now euphemistically referred to as “traditional” marriage, thereby distinguishing 
it from unions between members of the same sex, this paper is not intended as a personal 
criticism of those who support the adoption of, or practice, the radical societal 
transformation referred to as “same-sex marriage.” Rather, since this paper sees no reason 
to modify marriage as it has been practiced through the ages as the basis of civil society, 
the author respects those whose positions differ, but disagrees with their point-of-view. 
Further, the author certainly believes that while all persons are entitled to basic respect 
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and dignity regardless of their sexual orientations, it is something altogether different to 
espouse the view that a relationship between two persons of the same sex be accorded the 
legal status of marriage. Second, this paper does not follow the same line of inquiry of 
other academicians who have written legal histories7 and addressed related aspects in 
support of8 or who question the validity of same-sex marriage.9 Instead, in touching on 
these discussions only as they impact on its major themes, this paper focuses primarily on 
the effect that gay-friendly curricular changes in public schools, meant to include 
instruction on same-sex marriage, might have on the education of children. 
 This paper offers its support to couples who live in traditional marriages by 
advocating that the legal and educational systems safeguard their long-recognized 
parental right to direct the education of their children.10 This paper supports the rights of 
parents in response to educators in public schools who over-step their authority by all but 
unilaterally attempting to implement major social transformation through the introduction 
of teaching on the acceptability of same-sex marriage, as part of a larger gay-friendly 
agenda, to unsuspecting, impressionable children. Additionally, in defending the right of 
parents to object to curricular initiatives in public schools with which they disagree, the 
author expresses his serious concern about the two-pronged approach that proponents of 
single-sex marriage have adopted in attempting to enact a radical metamorphosis of the 
institution of marriage that, however imperfect, has stood the test of time. It should be 
troubling to all that proponents of same-sex marriage have relied on “the least democratic 
of the branches,”11 the courts, albeit with mixed results,12 to accomplish goals that they 
could not achieve through the political process. 
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 As reflected in litigation in Massachusetts,13 the only jurisdiction to recognize 
same-sex marriage, the inability of advocates of same-sex marriage to rely on political, 
rather than judicial,14 activism is clear in the fact that at least forty-five states restrict 
marriage to a relationship between one man and one woman.15 Of the states that have 
rejected calls to treat same-sex living arrangements as marriages, nineteen have adopted 
constitutional amendments while the remaining twenty-six have enacted statutes 
restricting marriage to one man and woman.16  
 In a related concern, one can only wonder why many supporters of same-sex 
marriage simultaneously demonstrate overt hostility to all things Christian. The hostility 
of many proponents of same-sex marriage may aptly be referred to as Christophobia,17at 
least to the extent that many of its supporters seek to remove references to Christianity 
and its underlying values, including marriage, from the public marketplace of ideas, 
clearly revealing an attitude that “bristles with hostility to all things religious in public 
life.”18 Many of these activists rely on essentially anti-Christian, if not bigoted,19 
sentiment in wishing to impose their world-view on society writ large due in substantial 
part to their bias against, and perhaps even hatred toward, the underlying values that 
Christianity represents in many areas, not the least of which is marriage. 
 The remainder of this paper primarily reflects on the right of parents to direct the 
education of their children as part of a panel on “Fostering Virtue, Morality, Democracy, 
and Religious Liberty.” The first part briefly highlights the ways in which marriage 
uniquely benefits society with an eye toward school-aged children since education serves 
as the focus of the second section of the paper. Undoubtedly, supporters of same-sex 
marriage are likely to respond that concerns over reconceptualizing marriage are specious 
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in the face of the apparent breakdown in traditional marriage as witnessed by increased 
divorce rates,20 the growing rate number of shared living arrangements,21 and the 
dramatic rise in single-parent families, most of which are headed by women.22 The paper 
parries objections of proponents of same-sex marriage by pointing out that as regrettable 
as developments with regard to marriage and alternative living arrangements are, they are 
still, by-and-large, taking place within the context of heterosexual, rather than 
homosexual liaisons. The second part of the paper examines ways in which the benefits 
that marriage offers to society can be harmed by a shift to permitting unchallenged 
instruction on same-sex marriages in public school by impacting on the right of parents to 
direct the educational upbringing of their children.  
 The paper rounds out with a brief reflection on where this debate on same-sex 
marriage may be headed in the near future. While respectfully disagreeing with 
proponents of same-sex marriage, the paper concludes that insofar as words have 
meaning, calling a relationship between two members of the same sex does not make it a 
one because a marriage is, and should retain its original meaning as, a union between one 
man and a woman. At the same time, it is important to note that although this paper 
describes marriage as a word, the author fully recognizes that marriage is a concept or a 
vocation, a state in life between one man and a woman that is meant to be permanent. 
 
Beneficial Effects of Marriage  
 Over the millennia, marriage has helped to preserve the moral and social order 
through ensuring a stable environment within which children can grow, defining and 
promoting legitimacy (if this has not already been rendered, in effect, an archaic concept 
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in light of the growth of out-of wedlock births in the United States), and providing a form 
of population control by placing limits on the ability of some to procreate without 
consequence. More specifically, in the face of a plethora of research that reviews these 
points in detail,23 this section briefly reflects on one major point that most directly impact 
the right of parents to direct the education of their children. 
 From the point of view of those who are interested in education, item 4 in the  
Princeton Principles, that “[m]arriage protects and promotes the well-being of 
children,”24 is an excellent departure point from which to consider the impact that 
curricular changes to include gay-friendly instruction on same-sex marriage might have 
on public school curricula, not to mention families. As discussed in greater deal in the 
following section of this paper, the Supreme Court, in Pierce v. Society of Sisters,25 
recognized the right of parents to direct the education of their children. Yet, a tension has 
arisen as courts have increasingly stood Pierce’s notion that the “the child is not the mere 
creature of the state”26 on its head in granting school officials too much authority when 
conflicts arise with parents. Thus, there can be no doubt that “education is perhaps the 
most important function of state and local governments,”27 and that  states have plenary 
power, that they delegate to local school boards, to set curricular content and a host of 
other educational matters. The authority of states aside, significant disagreements emerge 
when school officials overstep their boundaries by intruding on parental prerogatives 
over values formation by implementing curricula that instruct children about same-sex 
marriage from a gay-friendly perspective.  Insofar as parents have the solemn duty to 
ensure that their children are educated, a task that is of even greater significance than ever 
before in an increasingly technological, information-aged based society, the next part of 
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the paper addresses issues related to control over the vehicle of instruction, public school 
curricula. 
 
Potential Harm to Society In Light of Same-Sex Marriage: 
Same-Sex Marriage and School Curricula 
 In discussing the potential deleterious ramifications of same-sex marriage on 
families and the schooling of young children, this paper concomitantly examines legal 
developments dealing with sexuality education and gay-friendly initiatives in pre-K-12 
schools because of the symbiotic relationship that these political agendas share. This 
review is limited to an analysis of the impact of curricular developments in pre-K-12 
schooling, rather than higher education, since state laws require children to attend 
schools, typically between the ages of six and seventeen or eighteen.28 As such, this 
paper, in part, discusses whether permitting teachers, often spurred on by their unions,29 
and educational administrators to serve as the vanguard of  “[s]ocial experiments on other 
people’s children”30 is ultimately a form of ultra vires when they exceed the boundaries 
of their legitimate authority.  
Educators act as purported harbingers of radical social change when teaching 
impressionable young minds, essentially a captive audience, due to compulsory 
attendance laws, the often unchallenged proposition that same-sex marriage is an 
acceptable alternative lifestyle. The paper does not examine developments in higher 
education because, as the courts have recognized, students in colleges and universities are 
free not to attend either classes or graduation ceremonies at which prayer might occur; 
additionally, since students in higher education should have the intellectual and emotional 
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maturity to make their own judgments about controversial topics of the day, they should 
not be as subject to professorial and peer pressure as young children.31
 At the heart of debate over who should control the content of curricula in public 
schools is the tension of how a democratic society can safeguard the rights of both the 
majority and minority. In other words, consistent with Justice O’Connor’s salient 
observation that “we do not count heads before enforcing [constitutional rights],”32 it is 
imperative to balance the interests of the minority who advocate same-sex marriage as a 
right, a proposition that most jurisdictions have refused to endorse, and the rights of 
parents (and others) who do not wish their children, especially during their tender years, 
to be subject involuntarily to concepts about family and human sexuality at the hands of 
public school officials.  
 Tensions flare as a small number of activists wish to change the nature and 
meaning of marriage along with how a captive audience of children is forcibly taught 
about same-sex marriage in public schools. Unfortunately, in addressing the rights of 
increasingly vocal proponents of same-sex marriage, the judiciary has not steered a clear 
path in avoiding what can best be described as the tyranny of the minority which, led by 
various public interest groups, seek to impose a kind of “heckler’s veto.”33 The author is 
concerned that due to the lack of judicial clarity, small groups of activists can, in effect, 
drown out the wishes of the majority, even as he certainly believes that personal freedom 
neither is, nor should be, subject to a majority vote.  
 Aware of unresolved tensions over the control of public school curricula, should 
proponents of same-sex marriage succeed in implementing their radical agenda, then pre-
K-12 curricula in public schools will probably have to undergo significant modifications. 
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Curricular changes in this arena have already led angry parents to initiate litigation34 and 
are likely to leave children confused, especially as some advocates of same sex-marriage 
wish to begin programming for children as young as in pre-schools, at a time when 
human sexuality is most certainly well beyond their developmental needs or grasp.35  
 Young children who are exposed to state-mandated teaching that essentially 
legitimizes same-sex marriage by presenting it as one of an array of familial alternatives 
will probably suffer from confusion to the extent that they may well be exposed to ideas 
in school that they cannot fully comprehend. Further, ideas that children are exposed to in 
schools about same-sex marriage may well conflict with the values that they are learning 
at home, especially at a time when they are beginning to explore their own nascent 
sexuality. Of course, the author is not advocating that all revolutionary or unpopular ideas 
be presented in class. Rather, as discussed further below, while believing that the better 
course of events is for educators to think about deferring to reasonable parental requests 
on sensitive issues, school officials should develop responsible programs that take 
parental input into consideration. 
 To date, the judiciary has refused to permit school official to invite individuals to 
pray prior to the start of a graduation ceremony36 or a teacher to read privately, and 
silently, a Bible in class while students were doing their own work for fear of exerting 
undue influence in shaping the ideas of children.37 Due to purported judicial concerns 
over permitting educators to influence children unduly, one can only wonder why school 
officials should be regarded as any less capable of shaping the attitudes of students when 
providing unchallenged gay-friendly instruction on same-sex marriage to impressionable 
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young children who may not even grasp the import, or impact, of what they are being 
taught.  
 When reviewing the role of educators who expose children to ideas and material 
that might be considered controversial, both they and the courts have adopted an uneven 
approach. For example, the Supreme Court prohibited prayer at public school graduation 
ceremonies insofar as the state, through school officials, played a pervasive role in the 
process not only by selecting who would pray but also by directing the content of prayer; 
the Court also feared that such governmental activity could result in psychological 
coercion of students where the students were a captive audience who may have been 
forced, against their own wishes, to participate in ceremonies that they were not 
genuinely free to be excused from attending..38 If the courts are truly concerned about the 
coercive authority of school officials, it is unclear why they would permit educators to 
create school environments that leave children susceptible to the same kinds of peer 
pressure from students who adopt contrary perspectives and who, since they may be in 
the “in crowd,” are capable of ostracizing those with whom they disagree with regard to 
same-sex marriage. Similarly, while admittedly dealing with religion rather than marriage 
and human sexuality, in Engel v. Vitale, its first ever prayer case, the Supreme Court 
reasoned that even absent overt pressure, placing the power, privilege, and support of the 
government qua school public systems behind particular points of view ran the risk of 
asserting indirect coercion on those who refuse to conform to the official position.39 
Given the Court’s purported concern that the state not be viewed as promoting a 
particular point of view, there should be no less reason to believe that fears about subtly 
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influencing, if not coercing, young children to adopt a particular perspective on same sex-
marriage is any less warranted in the present day. 
  Any discussion over who should control the curriculum must begin40 with Pierce 
v. Society of the Sisters of the Holy Names of Jesus and Mary (Pierce),41  In Pierce, the 
Supreme Court struck down a compulsory attendance law from Oregon which would 
have required parents to compel their children, other than those needing what today 
would be described as special education, between the ages of eight and sixteen, to attend 
public schools. Pierce was filed by officials in two non-public schools, one religiously-
affiliated and the other a non-sectarian military academy, who sought to avoid having 
their institutions forced out of business by asserting their property rights under the 
Fourteenth Amendment.  
 Ruling in favor of the non-public schools in the primary issue in Pierce, the Court 
held that the statute violated their due process rights by, in effect, trying to force them out 
of business. In addition, and more importantly for the focus of this paper, the Court found 
that since parents had the right to direct the upbringing of their children, state officials 
could not “unreasonably interfere with the liberty of parents and guardians to direct the 
upbringing and education of children under their control.”42 In determining that parents 
could satisfy the compulsory attendance law by sending their offspring to the non-public 
schools of their choice, the court unequivocally declared that “the child is not the mere 
creature of the state; those who nurture him and direct his destiny have the right, coupled 
with the high duty, to recognize and prepare him for additional obligations.”43
 Unfortunately, since neither Pierce nor later case law on parental rights created a 
bright-line test that the judiciary or school officials could use when evaluating when, or 
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how-seriously, parental concerns should be weighed in curricular challenges, both have 
adopted what can be best described as an almost ad hoc “I know it when I see it”44 
approach. Further, it may be that setting a mechanistic standard in this challenging area 
could create more problems than it would solve for schools officials and the courts. Put 
another way, complications could arise as some parents might object to inappropriate 
material such as teaching young children about same-sex marriage while others might 
criticize instruction that does not comply with their potentially politically correct 
positions on topics such as environmental policy, politics, and history, especially as how 
it depicts war. The difficulty with creating such a standard notwithstanding, school 
officials should respectfully consider reasonable parental concerns, especially when they 
involve potential conflicts involving matters that have traditionally been left to the realm 
of child-rearing, while the courts should seek to create meaningful guidelines for 
educators. 
 Piece takes on heightened significance in light of nascent conflicts that are being 
engendered as parents who do not support same-sex marriage and overly explicit teaching 
about human sexuality raise legitimate objections over having their children exposed to 
curricular materials on this topic that are not consistent with the values that are held in 
their homes. Of course, some educators and proponents of same-sex marriage might 
argue that in the state’s role as parens patria, literally “father of the country,” under 
which legislatures have the plenary authority to enact reasonable laws for the welfare of 
their residents, school officials have the sole duty to direct the curriculum, refusing to 
consider, let alone defer, to parental wishes. However, almost fifty years after Pierce, in 
Wisconsin v. Yoder,45 the Supreme Court decided that Amish parents were free not to 
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send their children to public schools beyond eighth grade because they would learn all 
that they needed in their home communities. In so ruling, the Court rejected the 
applicability of parens patriae to compulsory attendance even as it upheld the general 
principle that the state has the authority to regulate education. 
 One of the concerns about having same-sex marriage taught in public schools is 
that including such material in school curricula may tear at the fabric of society by 
causing inter-generational rifts as children are indoctrinated on points-of-view that are 
not consonant with the values of their parents. One of the most dramatic examples of 
inter-generational change, if not potential conflict, is reflected in some of the types of 
reading materials that young children are exposed to in schools.  
 Initially published in 1990, Heather Has Two Mommies,4  6 and the discussion of 
how the birth mother was artificially inseminated by an anonymous donor in its original 
edition, has engendered both controversy and a spate of similar works.47 Two other gay-
friendly books, Daddy’s Roommate,48 which depicts gay relationships, and King & 
King,49 which tells the story about the marriage of two princes,  have also fostered 
significant controversy in their portrayals of gay, lesbian, bi-sexual, and transgendered 
(LGBT) lifestyles. In fact, after school officials in Massachusetts continued to use King 
& King in classes, parents of second grade50 and kindergarten-aged51 children filed suit 
because they objected to their doing so. The suit was filed in the federal trial court in 
Massachusetts on April 27, 2006, and is making its way through the pre-trial process.52 It 
almost goes without saying that the outcome in this case may be a bellwether in future 
litigation over the use of such gay-friendly material in the face of parental concerns. 
 13
 As well-intentioned authors of books such as Heather Has Two Mommies and 
proponents of same-sex marriage and LGBT lifestyles may be, since these activists are 
presenting issues on diversity of living arrangements for children, one can only imagine 
the confusion that runs through the minds of children. The confusion in the minds of 
children in pre-schools and early primary grades may be most troubling because they are 
being exposed to materials that discuss as intimate, and possibly medically complicated, a 
topic as artificial insemination, let alone sexual intercourse, often times without parental 
consent or input. In fact, since it is virtually inconceivable that young students can 
comprehend the process of artificial insemination, one can only wonder why educators, in 
their quest to impose their values on a captive audience, cannot recognize that parents 
might have legitimate concerns about the types of issues that their children are being 
taught in public schools.  
 Heather Has Two Mommies, Daddy’s Roommate, and King & King could not be 
more different than the idyllic, if unrealistic and uncomplicated depiction of marriage and 
family life that many baby-boomers experienced in their formative years in the Dick and 
Jane53 series readers. As conflict has arisen over the appropriate parameters that should 
be placed on sexuality education in public schools, the courts have aided educators in 
giving a radical new meaning to the common law concept in loco parentis, “literally, in 
place of the parent,” a legal construct that is based on presumed voluntary parental 
consent.54 These conflicts have been heightened by judicial deference to school officials 
in the face of overly explicit, if not inappropriate, sexuality instruction55 and surveys56 in 
public schools, even when educators failed to comply with applicable statutory notice 
requirements before providing instruction of this nature.57
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 In debates over the place, if any, of religion in public school curricula, courts have 
prohibited public readings from the Bible,58 reached mixed results in disputes over 
elective courses on the Bible,59 allowed students to organize religious clubs,60 and 
prohibited prayer at graduation61 and extra-curricular activities.62 In these cases, critics 
often claim that religion has no place in a public school curricula or activities because it 
involves not only alleged violations of the Establishment Clause but also often because it 
might include teaching of (Christian) values whether directly or indirectly. Yet, nothing 
in the American legal tradition prohibits the teaching about religion,63 or for that matter, 
by extension, religious values as long as the instruction is an objective presentation 
“about” rather than subjective inculcation “of” particular religious points of view.64  
 Considering the content of books such as Heather Has Two Mommies, it is 
disingenuous at best to claim that they are value-free. If anything, the subject-matter of 
such gay-friendly books is every bit as value-laden as teaching that “Jesus Loves You.” 
Clearly, the debate is not so much about challenges to the teaching of values as it is over 
whose values should prevail, those of parents or activist groups. Moreover, an argument 
can be made that the use of books such as Heather Has Two Mommies is truly insidious 
because they seek to exert subtle influences over unsuspecting children, often without 
parental knowledge or consent, while purportedly acting under the guise of teaching 
about diversity and openness, even though many proponents of same-sex marriage 
demonstrate anything but when dealing with individuals and religious groups such as the 
Catholic Church65 with which they disagree.   
  Litigation over the rights of parents has addressed whether limits should be placed 
on public school officials in their capacity to act in loco parentis or whether they have 
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used their authority to usurp parental authority, imposing their collective wills on 
children and their families. These disputes also give rise to concerns about the continuing 
viability of in loco parentis in light of compulsory attendance laws which require parents 
to send their children to school at the risk of punishment for noncompliance.66 However, 
rather than engage in a discussion about the viability of in loco parentis, suffice it to say 
that this is a question in need of discussion at another time. Even so, when school 
officials implement highly sensitive material, they ought to take parental perspectives 
into consideration. 
 In implementing curricular changes on sensitive topics such as same-sex 
marriage, since they need to be mindful of respecting the parental right to direct the 
upbringing of their children, educators may wish to consider the following points.67  
 First, school officials should resist pressure from political action groups that are 
not part of school communities. Put another way, insofar as outside groups lack what can 
be described as analogous to the legal concept of standing to the extent that they neither 
have children in nor are taxpayers in local school systems, educational leaders should 
focus on input from their real stakeholders, parents and community residents.   
   Second, in recognizing the paramount stake that parents have in the education of 
their children, school officials should engage in some form of consultation with them 
whether individually or through parent-teacher organizations in order to afford them the 
opportunity to express their opinions. This is a particularly significant point because at a 
time when educators often decry the lack of parental involvement in the education of 
their children, when it comes to the topic of human sexuality, these same officials 
suddenly seem to take an approach that parental input is at best superfluous. While 
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certainly not suggesting that parents should have the final say over the content of school 
curricula, one wonders how much educators can hope to accomplish if they ignore 
legitimate parental concerns about the nature and content of the instruction that their 
children receive about same-sex marriage and other sensitive topics.  
 Third, even in conceding that material about artificial insemination was removed 
from the second edition of Heather Has Two Mommies, educators that are determined to 
proceed with instruction on same-sex marriage should develop materials that are age-
appropriate. While some discussion of same-sex marriage is undoubtedly inevitable, and 
perhaps even desirable, in courses on human sexuality, inappropriate discussions may 
cause more harm than good, especially if they lead to misperceptions about sexuality in 
the minds of young, impressionable students. In addition, considering that young 
children, especially those in pre-schools and early primary grades, may not understand 
material about same sex-marriage and human sexuality, prudence dictates that educators 
present them with subject matter that they can comprehend and in a manner that respects 
legitimate parental concerns. 
 Fourth, educators should consider permitting parents to opt-out based on 
religious, and perhaps other, grounds. Alternatively, officials that are determined to 
proceed with instruction in the face of opposition to teaching about same-sex-marriage 
might offer programs that covering the material in a less controversial format or that 
permits other perspectives to be voiced. Treating parents as partners may not only 
generate additional support for the aims of public schools but may also translate into 
increased student achievement by ensuring that parents are more actively involved in the 
education of their children. While readily conceding that decision-making must remain in 
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the hands of educational leaders, and that there is no guarantee that they will eliminate all 
risk of controversy with parents, it would be a significant step in the direction of conflict 
avoidance if educators responded appropriately to legitimate parental concerns. 
 In the midst of controversy over what can, or should, be taught in classes on 
sexuality education, including subject matter on same-sex marriage, parents may well be 
“talking with their feet,” placing their children in educational environments that are 
consonant with their beliefs. This movement is reflected in significant growth of 
Christian schools, which, as part of the non-public school network in the United States, 
has outpaced enrollment gains in public schools since 198968 and is expected to continue 
to do so through 2014;69 this same report does not take into account the more than one 
million children who are home schooled, often due to parental concerns over the 
treatment of religion and issues and associated with values formation in public schools.70 
The large growth of Christian, mostly Evangelical, schools is replenishing, if not 
replacing, the strong, albeit diminished, presence of Roman Catholic schools in the 
religiously-affiliated non-public school community.71  
 As a sign of the growing tension and dissatisfaction with the direction of public 
education, some Evangelical Christian leaders are encouraging parents to remove their 
children from public schools over a number of issues including the use gay-friendly 
curricular materials.72 Considering how long and well public education has served the 
United States, reports of this type, coupled with the national data that were reviewed in 
the previous paragraph, should give educational leaders, policy makers, and politicians 
reason to pause in recognition of the fact that many parents are both vocally expressing 
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their dissatisfaction with curricular modifications that support gay-friendly programming 
and same-sex marriage while also taking steps to act on the courage of their convictions.. 
 In a final point in the discussion over curricular control and same-sex marriage, 
perhaps the most highly visible example of how proponents of GLBT lifestyles are 
seeking to influence the education of children,73 admittedly this time through the 
legislative rather than judicial process, played itself out in California late in the summer 
of 2007. After amending an earlier version of a controversial bill that would have 
required public school curricula to reflect the contributions that gays and lesbians had 
made to American society despite significant opposition and the threat of a gubernatorial 
veto,74 a later version of the bill,75 which forbade discrimination that might have 
adversely reflected on people because of their sexual orientation, passed both chambers 
of the California legislature.76 Following Governor Arnold Schwarzenegger’s making 
good on his promise to veto the bill, because it “attempt[ed] to offer vague protection 
when current law already provides clear protection against discrimination in our schools 
based on sexual orientation),”77 it will be interesting to observe whether its sponsor acts 
on her promise of pursuing future legislative action. 
 
Conclusion 
 While it is not yet inevitable, it appears that in the face of current trends, absent 
swift legislative action, coupled with voter initiatives, to blunt an expected onslaught of 
judicial activism, same-sex marriage may soon become a reality. It is one thing to share 
in the American belief that all persons are entitled to basic respect and dignity as persons 
regardless of their sexual orientations. However, it is something altogether different to 
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espouse the view that a relationship between two persons of the same sex be accorded the 
same legal status of marriage.  
 When debating the propriety of recognizing same sex unions as marriages, a story 
attributed to President Lincoln over the fact that words have meaning is instructive. Amid 
debate, and his own concerns over his authority to emancipate slaves under the War 
power, “he used to liken the case to that of the boy who, when asked how many legs his 
calf would have if he called its tail a leg, replied ‘five,’ to which the prompt response was 
made that calling the tail a leg would not make it a leg.”78 Analogously, while advocates 
may wish to describe gay unions as marriage, since they do not fit the traditional 
definition as a union between one man and a woman calling such arrangements marriages 
simply should not make them so.  
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parents to control the education of their children, the Court emphasized that there 
was no showing of harm that the state had the right to prevent. The Court added 
that no emergency had arisen that rendered the knowledge of a language other 
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